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EDITOR’S NOTE:

Often we refer to federal law for guidance in interpreting state law issues, with the under-
standing that such authority is not binding. We may want answers to trial court issues that are not 
appealable. In those instances, we look for opinions written by trial judges. As we know, federal 
trial judges are more apt to write opinions than state judges, so it is natural to gravitate towards 
federal law even when you are in state court. The fact that the federal courts are more conserva-
tive generally is an additional reason. 

Federal law can be a helpful resource; however, there are times when we get too reliant on it 
and forget that there may be a divergence between federal and state law. And, if we are in state 
court, we need to be mindful of the fact that federal law is inapplicable and that we must rely upon 
state law for guidance. This is all fairly basic, but sometimes when mistakes are made, it comes 
down to something basic. Last year, the Florida Supreme Court showed us an example of that. 

In Harvey v. GEICO General Insurance Co.,1 the Florida Supreme Court clarified how Florida 
bad faith law differs from its federal counterpart and gave a historical look at how that area of law 
developed into what it is today. Given what a hotbed topic bad faith law is, an in-depth look at the 
decision is important to most, if not all, of us in the insurance defense arena. 

Harvey v. GEICO: Factual Background

James Harvey was involved in a motor vehicle accident with John Potts on August 8, 2006. 
Potts died from injuries sustained in the crash, leaving a wife and three children. Harvey’s vehicle 
was registered under his company’s name and his name, and was covered under a $100,000 
liability policy. The accident was reported to Harvey’s insurer, GEICO, and assigned to a claims 
adjuster Fran Korkus.2 

 Harvey faced significant financial exposure; Potts left multiple survivors, and Harvey’s insur-
ance coverage was only $100,000. The claims adjuster sent Harvey a letter two days after the 
accident notifying him the claim could exceed his policy limits and that he had the right to hire his 
own attorney.3

Within a week, a paralegal from the firm representing Potts’s estate contacted the claims 
adjuster and requested a statement from Harvey “to determine the extent of his assets, whether 
he had any additional insurance, and if he was in the course and scope of his employment at the 
time of the accident.” Korkus “did not immediately communicate the request for a statement and,” 
according to the paralegal, “denied the request.”4

 Three days later, GEICO tendered the full amount of the policy limits to Sean Domnick, 
attorney for the estate. Domnick sent a letter to Korkus acknowledging receipt of the offer and 
confirming Korkus’s refusal to make Harvey available for a statement. Harvey first learned that a 
statement had been requested when Korkus faxed the attorney’s letter to him on August 31. 

 Harvey contacted Korkus the next day to discuss the letter; she documented the call in an 
activity log entry, which stated that Harvey received Domnick’s letter and that his company attor-
ney, Pat Geraghty, was not available until Tuesday. Harvey further stated that he did not want the 
attorney to think he “was not acting fast enough” and asked Korkus what they could do to let the 
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federal courts diverge in their treatment of allegedly negligent claims handling. 
The following article reviews a recent Florida Supreme Court decision, Harvey v. 
GEICO, as well as the line of cases on which that decision relied, to illustrate the 
difference.
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attorney know they were working on his request for a state-
ment. Korkus was then told by her supervisor to communi-
cate Harvey’s message to Domnick, but failed to do so.5 

One month after the estate’s initial request for a state-
ment, the estate returned GEICO’s check and filed a wrongful 
death suit against Harvey. At trial, a jury found Harvey to be 
100% at fault, and awarded the 
estate $8.47 million in damages. 
Judgment was entered against 
Harvey for the full amount.6

 Harvey filed a bad faith 
claim against GEICO based 
on the judgment far exceeding 
his policy limits. At trial, Dom-
nick testified that he received 
no further communication from 
GEICO after confirming receipt 
of the original offer. He further 
testified that, “had he known 
that Harvey’s only other asset 
was a business account worth 
approximately $85,000, he 
would not have filed suit and 
would have instead advised the estate to accept the policy 
limits.”7 At trial, the claims adjuster conceded that “it was 
reasonable for Domnick to request information about whether 
Harvey had other insurance coverage and the extent of his 
assets.” She testified that plaintiff’s attorneys “asked for that 
information ‘all the time.’”8

Harvey’s bad faith expert explained at trial that, because 
GEICO was handling the claim, and because of his duty to 
cooperate with his insurer, Harvey could not contact Domnick 
directly and had to use Korkus as an intermediary.9 Harvey 
was also able to present at trial evidence demonstrating that 
Korkus “had a history of struggling to manage her files” and 
trouble managing her claims properly. The evidence showed, 
specifically, that Korkus had a history with communication 
failures.10 

District Court of Appeal’s Interpretation of Florida Bad 
Faith Law

GEICO moved for directed verdict at the end of trial, and 
the trial court denied the motion. A jury found that GEICO 
had acted in bad faith. The court entered judgment in favor of 
Harvey in the amount of $9.2 million. On appeal, GEICO ar-
gued that Harvey had offered insufficient evidence at trial to 
show that GEICO had acted in bad faith in failing to settle the 
claim against Harvey. The Fourth District agreed with GEICO 
and further concluded “that even if the insurer’s conduct 
[was] deficient, the insurer’s actions did not cause the excess 
judgment rendered against the insured.”11 

In evaluating whether GEICO acted in bad faith, the 
court first determined that the evidence “must support the 
allegations that the insurer acted in bad faith—not simply 

that the insurer was negligent in some regard in handling the 
insured’s claim.”12 

The court cited to Boston Old Colony Ins. Co. v. Gutier-
rez13 for the proposition that an insurer owes its insured the 
following seven obligations: (1) to advise the insured of set-
tlement opportunities; (2) advise as to the probable outcome 

of the litigation; (3) warn of the 
possibility of an excess judg-
ment; (4) advise the insured 
of any steps he might take to 
avoid an excess judgment; 
(5) investigate the facts; (6) 
give fair consideration to a 
settlement offer; (7) to settle, if 
possible, where a reasonably 
prudent person, faced with the 
prospect of paying the total 
recovery, would do so.14 

 The court found that 
GEICO had fulfilled the “seven 
obligations” and, because it 
had fulfilled the seven obliga-
tions, there was “no factual  

basis to sustain the bad faith judgment.” The court found 
further support for the proposition that fulfilling the seven 
obligations precludes a finding of bad faith in the Eleventh 
Circuit’s opinion in Novoa v. GEICO Indemnity Co.15

In Novoa, the insurer offered the claimant the policy limits 
within nine days of the accident, and the claimant refused 
the offer. The insurer attempted to settle the case for over 
two months but was unable to do so. The Eleventh Circuit 
noted that, “while evidence of carelessness may be relevant 
to proving bad faith, Florida has expressly stated that the 
standard for determining liability in an excess judgment case 
is bad faith rather than negligence.”16 The Eleventh Circuit 
held that Novoa failed to provide sufficient evidence to find 
that GEICO acted in bad faith and, instead, provided “a litany 
of ways she believe[d] Geico could have handled her claim 
better.” The evidence provided by Novoa demonstrated that 
“Geico could have improved its claims process, not that 
Geico acted in bad faith.”17

The Harvey court interpreted GEICO’s delay in inform-
ing Harvey that the estate wanted a statement and failure to 
notify the estate that he was available to give a statement 
as facts that demonstrated GEICO could have acted more 
efficiently in handling his claim, not as bad faith. The court 
added that “even if GEICO’s actions were negligent, negli-
gence alone is insufficient to prove bad faith.”18 

Florida Supreme Court Holding  

The Florida Supreme Court ultimately concluded that 
the Fourth District “misapplied [the] Court’s well-established 
bad faith precedent by relying on erroneous federal prece-
dent”19 and directed on remand that the jury verdict and final 
judgment be reinstated. The court paid particular attention to 

An insurer’s good faith duty 
obligates it to protect its insured 
from an excess judgment by 
working with the same haste 
and precision as if it were in the 
insured’s shoes.
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the Fourth District’s emphasis on Harvey’s actions instead 
of GEICO’s — specifically, Harvey’s failure to provide a 
statement to the estate, rather than whether GEICO fulfilled 
its obligations to him. The Florida Supreme Court found the 
Fourth District’s analysis to be misplaced, and held that the 
totality of the circumstances supported the jury’s finding that 
GEICO acted in bad faith in handling the defense of claims 
against Harvey.20

The Law Regarding an Insurer’s Duty Prior to Harvey 

In Harvey, the Florida Supreme Court stated that the 
lower appellate court’s interpretation could not be reconciled 
with the Court’s bad faith jurisprudence. It is, therefore, worth 
surveying the historical evolution of bad faith jurisprudence 
under Florida law and the resulting doctrinal confusion which 
ultimately resulted in the Fourth District’s decision.  

1. Auto Mutual Indemnity Co. v. Shaw21

The Florida Supreme Court’s decision in Auto Mutual 
Indemnity Co. v. Shaw is the genesis of Florida bad faith law. 
The case is the first instance where the court enumerated 
and explained an insurer’s good faith duty to settle in relation 
to bad faith claims.22 

 In Shaw, the court explained that an insurer’s good faith 

duty to its insured arises from the insured/insurer relation-
ship, not the terms of the contract.23 The insurer has the right 
to exercise “its own judgment upon the question of whether the 
claim should be settled or contested.”24 As a result of “tak[ing] 
over” that right, and because the contract prohibits the insured 
from settling, or negotiating for a settlement or interfering in 
any manner except upon the request of the insurer its exer-
cise of that right should be accompanied by considerations of 
good faith. Considerations of good faith obligate the insurer to 
“make diligent effort[s] to ascertain the facts upon which only 
an intelligent and good-faith judgment may be predicated.” 
Put simply, the insurer has the duty to act in good faith toward 
the insured, which requires it to exercise the same degree of 
care and diligence which a man of ordinary care and prudence 
would exercise in the management of his own business.25

The court in Shaw noted that the duty, as described, could 
be seen as running contrary to the then-prevailing rule calling 
for an insurer to “act in good faith toward the [insured],” and 
not towards its own interests, when negotiating a settlement.26 
The court explained, however, that while an insurer must be 
held to the degree and care an ordinary man would exercise 
in the management of its own business, “the insurer cannot 
escape liability by acting upon what it considers to be for its 
own interest alone”; it also must appear that the insurer “acted 
in good faith and dealt fairly with the insured.”27 
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2. Boston Old Colony Insurance Co. v. Gutierrez28

The Florida Supreme Court’s decision in Boston Old 
Colony Insurance Co. v. Gutierrez explored the limits of the 
cause of action for bad-faith failure to settle.29 The court 
addressed the following question of great public interest, 
certified by the Third District Court of Appeal: 

[d]oes the law as enunciated in Thompson v. 
Commercial Union Ins. Co. of New York, 250 So. 
2d 259 (Fla. 1971),30 authorize a bad faith action 
against an insurance company when that company 
has refused to settle a claim at the express direc-
tion of its own insured who obtains a settlement 
of his claim and the insurance company thereafter 
offers to settle for its policy limits before trial?31 

In Boston Old Colony, the liability insurer warned its 
insured of the plaintiff driver’s extensive injuries and of the 
possibility of an excess judgment and suggested to settle the 
case for the policy limits. The insured contested liability and 
“had evidence to support his position.” The insured pursued 
a counterclaim against the plaintiff driver and, as a result, 
expressly requested that the insurer not settle the claim.32

The court reiterated the insurer’s good faith duty to its 
insured, namely that the insurer must use the same degree 
of care and diligence that a person of ordinary care and 
prudence would use in the management of his own business. 
This duty obligates an insurer to “advise the insured of settle-
ment opportunities, to advise as to the probable outcome of 
the litigation, to warn of the possibility of an excess judgment, 
and to advise the insured of any steps he might take to avoid 
the same.”33 The court explained that negligence is “relevant” 
in determining an insurer’s breach of the duty because “the 
duty of good faith involves diligence and care in the investi-
gation and evaluation of the claim against the insured.”34

The court ultimately held that the motion for directed 
verdict should have been granted, and quashed the decision 
of the district court. The court reasoned that there was insuf-
ficient evidence from which a jury could have concluded that 
the insurer breached its duty. The court noted that Thompson 
was distinguishable; unlike Thompson, “where the insurer 
refused to settle at all times despite advice of its own coun-
sel,” the insurer in Boston Old Colony expressed willingness 
to settle but did not because the insured expressly requested 
it not to.35 Further, after the insured settled its counter claim, 
the insurer offered to settle for policy limits prior to the trial.  

3. Berges v. Infinity Insurance Co.36

The Florida Supreme Court expanded its bad faith 
jurisprudence again in Berges. The central issue in Berges 
was whether an offer to settle a claim on behalf of a minor 
prior to court approval was invalid as a matter of law.37 The 
court resolved the central issue by holding that an offer to 
settle is “not invalid simply because there is a requirement 

of subsequent court approval.”38 Resolving the central issue 
adversely to the insurer, the court addressed the additional 
issue of whether the insurer’s agreement to pay the policy 
limits precluded a finding of bad faith as a matter of law and, 
whether, under the totality of the circumstances, competent, 
substantial evidence supports the jury verdict of bad faith.39

The factual and procedural history of Berges were sim-
ilar to those of Harvey. In Berges, the insured collided with 
the plaintiff’s driver motor vehicle.40 The collision killed the 
plaintiff driver and seriously injured her daughter. The insurer 
investigated the claim and found the insured to be 100% 
liable for the accident. The plaintiff driver’s husband wrote to 
the insurer offering to settle his wife’s estate’s death claim 
and his daughter’s personal injury claim for the $10,000 pol-
icy limits. The offer was conditioned “on the requirement that 
Infinity pay the estate’s settlement amount within twenty-five 
days” and the minor’s claim within 30 days. The husband ex-
plained to the insurer that “he needed the money paid on the 
claims within the time frames because he had missed a great 
deal of work due to the accident and was ‘getting doctor bills 
almost every day’ for the injuries to his daughter, who was 
‘hurt very bad’ in the accident.”41 The insurer did not send the 
insured a copy of the husband’s offer to settle or inform him 
of the offer in another way. 

A few days after the offer, the insurer telephoned the 
husband and informed him that they were willing to pay the 
policy limits for both claims. The insurer advised the husband 
that court approval for the minor’s claim would be necessary 
and that the insurer would “pay and arrange for the paper-
work and the court approval.” A point of contention at trial 
was whether the parties agreed to extend the husband’s 
deadlines during the telephone conference. The court noted 
that evidence demonstrated that the insurer was operating 
under the husband’s time demand and an interoffice memo-
randum confirmed that the insurer’s lawyer was operating un-
der the belief that the “settlement should be completed fairly 
quickly because [the husband] lost his wife and his daughter 
was hurt very seriously and they are very intent on getting 
their money as quickly as possible.”42

The insurer’s lawyer wrote the husband thirteen days 
after the telephone conversation, three days before the time 
limit on the wrongful death case was set to expire, stating 
that the insurer agreed to pay the policy limits and was 
preparing the guardianship papers. The letter reached the 
husband after the settlement deadlines had expired due to 
an incorrect zip code. The husband filed the wrongful death 
action and the personal injury action; the results were a 
$911,400 verdict in favor of the estate on the wrongful death 
claim and a $500,000 verdict on the personal injury claim 
involving the minor.43 The husband subsequently filed a bad 
faith complaint against the insurer as a result of combined 
verdicts that far exceeded the policy limit. The first time the 
insured was advised about the possibility of an excess judg-
ment and his right to independent counsel was one month 
after the settlement deadlines expired. 

The jury found that the insurer acted in bad faith and the 
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trial court entered a $1,893,066.41 final judgment in favor of 
the insured based on that verdict. The insurer appealed the 
judgment arguing that the husband was without authority to 
make a valid settlement offer because he had not been ap-
pointed personal representative of his wife’s estate “nor been 
given court approval for the proposed settlement of his minor 
daughter’s claim.”44

The court resolved the issue adversely to the insurer by 
holding that the question of bad faith extended to the insur-
er’s “entire conduct in the handling of the claim, including the 
acts or omissions of [the insurer] in failing to ensure payment 
of the policy limits within the time demands.”45 In applying 
the the totality of the circumstances, the court held, even 
though the insurer agreed to tender the policy limits within 
the timeframe, that did not preclude a finding of bad faith 
because “the focus in a bad faith case is not on the actions of 
the claimant but rather on those of the insurer in fulfilling the 
obligation to the insured.”46 

Negligence Versus Bad Faith

Shaw, Boston Old Colony, and Berges formed the court’s 
basis for concluding that that there was sufficient evidence 
demonstrating that GEICO had acted in bad faith in failing 
to settle the estate’s claim against Harvey.47 The court relied 
on these opinions to clarify that an insurer’s good faith duty 
obligates it to protect its insured from an excess judgment by 
working “diligently, and with the same haste and precision as 
if it were in the insured’s shoes.”48 

The characterization by the Fourth District of Korkus’s 
mishandling of the case is where the crux of the doctri-
nal confusion lies. The Fourth District stated that “even if 
GEICO’s actions were negligent, negligence alone is insuf-
ficient to prove bad faith.”49 The appellate court summarily 
decided that GEICO had fulfilled its obligations to its insured 
when it “attempted to settle with the estate nine days after 
the accident by tendering, without limitation or even a de-
mand, the full policy limits to the estate’s attorney” and attrib-
uted the failure of expediency as negligence rather than bad 
faith.50 Therefore, the lack of speedy action on Ms. Korkus’ 
behalf regarding the statement was mere negligence and not 
evidence of bad faith.

To clear up this confusion, the Florida Supreme Court 
made the distinction that the crucial omission was not that 
Harvey failed to provide a statement to the estate, but that 
Korkus failed “to inform the estate’s attorney that Harvey was 
working on a financial statement even after both Harvey and 
Korkus’s supervisor specifically asked Korkus to do so.”51 

The court explained that the duty to act with haste arises 
“where liability is clear, and injuries so serious that a judg-
ment in excess of the policy limits is likely.”52 In such a situa-
tion, “an insurer has an affirmative duty to initiate settlement 
negotiations.” The court further elaborated that where 

the financial exposure to the insured is a ticking 

financial time bomb” and “suit can be filed at any 
time,” any “delay in making an offer under the cir-
cumstances of this case even where there was no 
assurance that the claim could be settled could be 
viewed by a fact finder as evidence of bad faith.53

GEICO breached the duty when it ”failed to act as if the 
financial exposure to Harvey was a ‘ticking time bomb.’” 
Korkus’s negligence “was a considerable impediment to both 
Harvey and the estate.”54 

As stated in Boston, “because the duty of good faith in-
volves diligence and care in the investigation and evaluation 
of the claim against the insured, negligence is relevant to the 
question of good faith.”55

Therefore, this case is more like Berges than Novoa. In 
Berges, the question of bad faith extended to the insurer’s 
entire conduct in handling the claim. Even though the insurer 
tendered the policy limits, it failed to do so within the time 
period as prescribed by the Plaintiff. 

GEICO tendered the policy limits nine days after the 
accident. The recorded statement along with the policy limits, 
however, just like the time limits imposed in Berges, was 
“critical for prompt resolution.”56 GEICO’s mishandling of the 
claim, therefore, rose to bad faith and was not mere negli-
gence.

The Moral of the Story

Harvey clarifies what we knew all along but forgot while 
we were wandering the forest of federal law. It reinforces 
the importance of diligence and the limitations of relying on 
federal case law in state court. Sometimes we might wish we 
were in federal court but, notwithstanding, we have to stick 
with the law that applies. Harvey is a reminder of that, and a 
warning to stay on track when you are in state court.
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